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Supreme Court Allows Tuition Reimbursement
Without Prior Notice of Private Placement

Here’s Our Bulletproof Analysis

“Things are not always what they appear to be.” This famous quotation describes the Supreme Court’s most
recent interpretation of the IDEA, Forest Grove School District v. T.A. No. 08-305, June 22, 2009 by Justice

Stevens. In a (6-3) decision handed down this past week, the Supreme Court held that the IDEA authorizes re-
imbursement for private special education services when a public school fails to provide a FAPE and the pri-
vate school placement is appropriate, regardless of whether the child previously received special education

services through the public school.

Legislative History of Tuition
Reimbursement

In 1985, the United States Supreme
Court addressed the issue of tuition
reimbursement in Burlington v.
Dept. of Ed. Mass., 471 US 359
(1985). In Burlington, the Court held
that a court could require a public
school district to reimburse parents
for the cost of private education
where the school district failed to
provide FAPE. In so holding, the
Court relied primarily on IDEA §1415
(i)(2)(c)(iii) which provides that in
special education cases, a court “may
grant such relief as the court deter-
mines is appropriate.”

Burlington was followed in a 1993
decision Florence County Sch. Dist. v.
Carter, 510 US 7 (1993). At the time
these two cases were decided, the
IDEA continued no mention of tu-
ition reimbursement.

In the 1997 reissuance of the IDEA,
Congress amended the statute to
specifically address the question of

tuition reimbursement for a unilat-
eral private school placement:

“If the parents of a child with a dis-
ability, who previously received special
education and related services under
the authority of a public agency, enroll
the child in a private elementary school
or secondary school without the con-
sent of a referral by the public agency,
a court or a hearing officer may require
the agency to reimburse the parents for
the cost of that enrollment if the court
or hearing officer finds that the agency
had not made a free appropriate pub-
lic education available to the child in a
timely manner prior to that enroll-
ment.” §1412 (a)(10)(C) *

This language remained unchanged
in the 2004 IDEA Reauthorization.

Forest Grove Facts

In both Burlington and Carter, the
student had been identified by the
school district as eligible for special
education services and the parents
participated in the development of

an IEP. This was not the case in Forest
Grove.

In Forest Grove, the student had
been in the district since kinder-
garten. It was not until the comple-
tion of his sophomore year that the
parents had him privately evaluated,
which resulted in a diagnosis of
ADHD and various disabilities of
learning and memory. The parents
enrolled the student in a private
academy focusing on children with
special needs. Thereafter, the par-
ents filed a due process complaint.

After due process was initiated, a dis-
trict school psychologist evaluated
the student and found that the stu-
dent did not have a disability that
negatively impacted his educational
performance. An IEP team did not
find him eligible for special educa-
tion services and conquently, no IEP
was offered.
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The hearing officer found the stu-
dent eligible for special education
services and ordered tuition reim-
bursement for the unilateral private
school placement. The school district
appealed to Federal Court. The U.S.
District Court let the eligibility deter-
mination stand, but vacated the tu-
ition reimbursement order.

The Ninth Circuit Court of Appeals
reversed, holding that the 1997 IDEA
Amendments did not prohibit tu-
ition reimbursement when a student
had not previously received special
education services or had failed to
give prior notice of withdrawal from
the district and unilateral enrollment
in a private school. The district ap-
pealed this decision to the United
States Supreme Court.

Supreme Court’s Rationale

The Supreme Court’s decision began
from the premise that the 1997 IDEA
amendments preserved the IDEA’s
purpose of providing FAPE to all chil-
dren with disabilities. In holding
that the IDEA authorizes reimburse-
ment for private special education
services when a public school fails to
provide a FAPE and the private
school placement is appropriate, re-
gardless of whether the child previ-
ously received special education
services through the public school, the
Court justified its decision as follows:

1. The Court viewed a strict reading
of the IDEA’s tuition reimbursement
provision, or §1415 (a)(10)(c), as
being at odds with the general reme-
dial purpose underlying the IDEA
and its amendments, which is to en-
sure FAPE for all children with dis-
abilities.

2. Although a strict reading of the tu-
ition reimbursement provision
seems to preclude tuition reimburse-
ment for a child not identified as
being eligible for special education
services, the Court opined that this
strict reading was at odds with the
IDEA’s Child Find obligation requir-

ing school districts to locate, identify
and evaluate all resident children.

3. Most important, the 1997 IDEA
amendments did not affect
§1415(i)(2)(c)(iii) of the IDEA (the
portion of the IDEA relied on in
Burlington or Carter) which gives
the court broad authority to grant
“appropriate” relief including tu-
ition reimbursement.

Opinion of the Dissenting Justices
The dissent written by Justice Souter,
joined by Justices Scalia and Thomas,
was straightforward in its analysis.

1. The dissenters conceded that Con-
gressional intent to limit tuition re-
imbursement to already identified,
previously served children or parents
who gave no notice prior to the uni-
lateral private school placement was
ambiguous. However, the dissenters
concluded that intent to impose
such a limit was unmistakable, since
the IDEA contained no mention of
compensation for private schooling
costs prior to the 1997 reauthoriza-
tion.

2. The dissent clearly saw legislative
purpose of encouraging parental co-
operation in the special education
process before unilaterally disen-
rolling a student and placing him or
her in a private school as manifest in
the legislative history and text of the
amendment.

Impact on School Districts

After all this, what has the court said
about tuition reimbursement for stu-
dents privately placed? In the ab-
sence of prior services, special
education identification alone is not
enough to deny reimbursement.

School districts cannot rely on the
absence of notice of a private place-
ment or lack of prior special educa-
tion identification to automatically
deny parent’s tuition reimburse-
ments.
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